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paid. Bank v. Cannon, 164 U. S. 319, 17 Sup. Ct. 89, 41 L. ed. 451. In the 
statement of the rule then our courts have ignored an exception which they 
constantly observe in the exercise of jurisdiction. Even though these excep- 
tional instances be not extended to conform with the old practice, a more 
accurate statement of the rule would seem to be that of the court in the 
principal case — "that no appeal lies from a decree for such costs as are in 
the discretion of the chancellor." R. E. J. 



The Hearst Election Contest. — The recent election in New York City 
and the rapid succession of decisions in the contest following it were so 
dramatic that the opinion of the Court of Appeals just reported is invested 
with more than purely technical interest. Defeated on the face of the returns 
•by a plurality of less than 3,000 out of 590,000 votes, Mr. Hearst applied to 
the Supreme Court for mandamus to the inspectors and clerks of the second 
election district of the sixth assembly district to compel a recount of the 
ballots. On November 28 an order was granted for a recount to be had 
December 1. Upon appeal the Appellate Division affirmed the order with 
slight modification. On December 13 the Court of Appeals rendered the 
final decision in the case, reversing the lower courts and denying the writ 
(In re Hearst et al., — N. Y. — , 76 N. E. Rep. 28). Within one month 
the contest had been carried through three tribunals to a final adjudication. 

The petitioner claimed that in the precinct in question the total number 
of votes reported in the tally sheet was less than the number of ballots issued 
by the ballot clerk. The grounds for the action were purely statutory and the 
demand was based on the Election Law (Laws of 1896, p. 896). This act, 
in section 84, which prescribes the form and contents of the tally sheet, pro- 
vides that the sheet shall contain a column entitled "Total Number of Ballots 
Accounted for," in which shall be entered ballots legally cast, blank ballots, 
and void ballots. "Their sum must equal the number of ballots voted, as 
shown by the ballot clerks' return of ballots [the ballot clerks were to keep 
an account of the number of ballots issued], and if it does not, there has 
been a mistake in the count and the ballots must be recounted." Section ill 
provides that forthwith upon the completion of the official statement of the 
vote "the ballots voted, except the void and protested ballots, shall be replaced 
in the box. * * * Each such box shall be sealed. * * * They shall be 
preserved inviolate for six months after such election and may be opened 
and their contents examined upon the order of the Supreme Court or a 
justice thereof, or a county judge of said county." 

These sections, the court through Judge Gray decided, do not authorize 
a mandamus for recount. Section 84 is merely a direction for the guidance 
of the election commissioners when casting up the results. The sentences 
under discussion are interjected into the provisions regarding the form of 
the tally sheet. Their true intent is shown by their being repeated on the 
sample tally sheet which was made a part of the act, and also by the absence 
of any special provision for mandamus, such as was made in other sections 
of the act. Section 11 1 merely permits the judge to open the boxes, but does 
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not authorize him to order a recount. Its purpose is to facilitate the utiliza- 
tion of the ballots as evidence in quo warranto or in a criminal prosecution 
of the election commissioners. 

Judges BartlETT and Vann vigorously dissent from the proposition that 
mandamus will not lie to enforce a ministerial duty specifically required by 
law. What is accomplished, they ask, if the judge may open the box for 
the mere purpose of a useless examination? To what purpose are the ballots 
preserved for six months, if they cannot be recounted save in an action of 
quo warranto which may drag through the courts for years? Ma'ndamus 
need not be specifically authorized ; its warrant is independent of the election 
law and lies in the inherent power of the court to compel every officer to do 
his duty. 

The law had been several" times construed; and from dicta in previous 
cases it was quite generally believed that a recount might in certain cases be 
ordered. In the Matter of Stewart, 155 N. Y. 545 (1898), it was held that, 
when the return of election district inspectors differs from the result shown 
by the tally sheet, the board of county canvassers may be compelled by man- 
damus to summon the inspectors to correct their return. The tally sheets 
were held to be superior to the inspectors' returns. To the argument that 
there would be then no provision in the law for the correction of an errone- 
ous tally sheet the court replied that, for that purpose "it is the obvious 
intention of the statute that the boxes of voted ballots preserved for six 
months under Section in shall be opened and examined * * * to deter- 
mine the actual vote cast." In the later case of People ex rel. Brink v. Way, 
179 N. Y. 174 (1904), mandamus for a recount was refused where numerous 
defects in the count were alleged, and the court said that only in the con- 
tingency mentioned in Section 84, i. e. a discrepancy between the number 
of ballots voted and the number accounted for in the tally sheet, was it made 
the duty of the inspectors to recount the votes. "In such a case," however, 
"it is by statute made the duty of the board of canvassers to recount the 
ballots. * * * In the event of a failure to make such recount the court 
may by mandamus compel it." Expressio unius est exclusio alterius. The 
minority, BartlETT and Vann, JJ., contended that the express provision 
for a recount in the case of non-agreement between tally sheet and ballot 
clerk's register was not to be construed to deny the right to a recount for 
other defects, since "a reading of the entire section in this connection very 
clearly discloses the legislative intention that where this discrepancy appears 
at the close of the count there must be forthwith a recount before the Anal 
result is announced. This provision does not refer to mistakes or frauds 
sought to be remedied by a recount compelled by mandamus." Thus we 
have the curious spectacle of a position in each opinion in the Brink case 
which is flatly antagonistic to the position assumed later by the same judges 
respectively in the Hearst case. 

Misled by the dicta which I have quoted above, mandamus for a recount 
was issued in several cases in the Appellate Division, Matter of Larkin (46 
App. Div. 366), People ex rel. Maxim v. Ward (62 App. Div. 531), Matter 
of Stiles (69 App. Div. 589). It now appears to be definitely decided, how- 
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ever, that there is no remedy by mandamus to correct illegalities or mistakes 
in the precinct canvass and that the only way to get behind the returns is 
by quo warranto. By a policy of delays it might be possible to defeat entirely 
the will of the people. On the other hand, by the cutting off of the right 
to a recount there is gained an added certainty of result and expedition of 
announcement which is highly desirable. The period of uneasiness and 
animosity lasts long enough jn any event, without being extended by all sorts 
of contests and appeals ; and by doing away with them A much is gained, pro- 
vided an honest election is not thereby endangered. This is not apt to be 
the result. On the dishonesty of inspectors there is still check enough in 
the preservation of the ballots, which may be used as evidence in a criminal 
prosecution. Distrust of public officials has caused the courts to be burdened 
with all sorts of administrative duties and to be made censors of every step 
taken by administrative officers. Why should the courts be made boards of 
canvassers? If election inspectors are dishonest or incapable the remedy is 
by removing them and selecting better; and the less responsibility the courts 
assume the more care will the people exercise. C. L. D. 



The Lapse of a Legacy to a Deceased Child. — The New York Court of 
Appeals has recently had before it that section of the Code 1 which provides 
against the lapse of legacies on account of the death of the legatee before the 
testator, and has held by the close vote of four to three that it will not 
prevent the lapse of a legacy given to a child who is mentioned merely as 
one of a class, and is dead at the time the will is made. Pimel v. Betjemann, 
(1005), — N. Y. — , 76 N. E. Rep. 157. The facts were that in 1889 one 
Bahrenburg died leaving a will made in 1887, in which he gave his executors 
instructions to pay to each of his children who should at the time of his 
death have reached the age of twenty-one years, five hundred dollars, and 
to each child who should be a minor at that time, five hundred dollars when 
he or she should attain the age of twenty-one years. At the time of his 
death there were living ten of his eleven children, the other having died in 
1882, five years before the will was made, leaving a daughter, the present 
complainant. This daughter claimed to take her mother's share under the 
statute relating to lapsed legacies, which provides in substance, that when a 
devise or legacy is made to any child of the testator and such child shall die 
during the lifetime of the testator leaving a child pr other descendant who 
shall survive the testator, the devise or legacy shall not lapse, but shall rest 
in the surviving child of such legatee as if the legatee had survived the 
testator and died intestate. 2 Rev. St. (1st Ed.), p. 66, pt. 2, c. 6, tit. 1, §52. 
From a judgment in favor of the plaintiff below the defendant appealed to the 
Appellate Division, where the judgment was affirmed (91 N. Y. Supp. 49, 
99 App. Div. 559), following Barnes v. Huson (1871), 60 Barb. 598. The 
judgment of the Appellate Division is now reversed. 

The prevailing opinion, written by Chief Justice CullEn, admits at the 
outset that the statute applies equally to those cases where the legatee is dead 



